VERMONT ENVI RONVENTAL BQOARD
10 V.S. A, Chapter 151

; RE:  Crushed Rock, Inc. Fi ndi ngs of Fact, Concl usions

P. 0. Box 133 of Law, and Permt Revocation
Pittsford, VT 05763 Order - Land Use Pernmits

#1R0489 and #1R0489-1

On August 19, 1986 Jody Lafaso and ot her residents of
the Town of Clarendon Vermont, filed a petition with the
Envi ronment al Board (" Boar d") requesting the revocation of
. Land Use Permits #1R0489 and #1R0489-1 i ssued to Crushed
4 Rock, Inc. ("CRI"). Pernit #1R0489 was issued on
4 May 1, 1984, and authorized CRI to operate a gravel pit and
¥ stone quarry east of the C arendon R ver near Route 133 in

Carendon. Permit #1R0489-1 was issued on I\/BK 13, 1986, and
extended the original hours of operation of the pit. The
c petition alleged that cri had violated the conditions of
i both pernits limting blasting, hours of operation,
i trucki ng, erosion, and operation of nachinery.

; A prehearing conference was held on Au ust 29 in
" Rutland, Board Chairnan Darby Bradley presiding. The

. follow ng persons participated in the preheari ng conference
I and requested party status:

|

I Permttee Crushed Rock, Inc., by A Jay Kenlan, Esq.

i Town of O arendon ("Town') , by W!Iiam Bl oomer, Esg.

State of Vernont, by Stephen Sense, Esq. and Gor don
CGebauer, Esq.

M. & Ms. Donald Gilman, M. & Ms. John Furneaux, M.
&§ Ms. difford Andrews, M. & Ms. Norman Gilman,
M. & Ms. John Lafaso, M. s Ms. Joseph G chon, M.
& Ms. Larry Chapman, M. & Ms. Joseph Turner, M.
Lynn Easterbrook, M. & Ms. Peter Sokolich, M. &
Ms. Ronald WIder (adjoining |andowners), M. & Ms.
Randy Pinkham, M. & M's. Roy Jacobsen, M. & Ms.
Valter Fabian, M. Quy A derdice, Sr., M. & Ms.
Edwar d McCormack (adj oi ni ng Iandowners), andDan
McMahon by Richard F. Sullivan, Esq./l/

Pi ke Industries, Inc., by Stephen Cosgrove, Esq.

Ceorge and Hazel Kearney, adjoining landowners/2/

Chester and Eileen Doaner, by Neal Vreeland, Esq.,
adj oi ni ng | andowners

/1/ Arthur and Theresa witham, Who are adj oi ni ng
| andowners, did not appear at the prehearing conference, but
appear ed and wer e represented by Richard Sullivan, Esqg. at
the September 17th and 22nd heari ngs.

/2/ The Kearneys were represented by R chard Sullivan,
‘ Esq. before the Board during the hearings on the m nutes.
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Tony and Bonni e Constantino
Arthur and Col ette Knox

Val ter and Loui se Rabi dou
Ceorge Bartlett

Yvette Bourassa

Gary and Margo MacDonal d
3Nancy Posch

A Prehearing Conference Report and Order was issued on

Septenber 9. In that Order, the Chairman made prelimnary
deci sions concerning party status, identified the alleged

:violations, and set forth the organization of the

proceedings. The Board convened a public hearing on the
petition In Rutland on September 17 and 22. At the
conclusion of the Septenber 22 hearing, the Board announced
orally its decision to revoke the permts as of Septenber 22
at 5:30 p.m and ordered the access road to the gravel pit
and quarry closed except to allow the renoval of equiprent
fromthe site. The oral decision was followed by a

Menor andum of Decision and Order issued on Septenber 23.

. This docunent sets forth the conplete findings of fact,

conclusions of [aw and order of the Board, and supersedes
the oral order and Septenber 23 Menorandum of Deci sion.

I | SSUES PRESENTED

The Board was presented with two principal issues in
this proceeding. The first issue was whether there had been
violations of the permts in question. The Petitioners
argued that CRI had exceeded the permt [imts on blasting
at the quarry (size of blasts, time and frequency of
bl asts), trucking (nunber of daily |oads, covering of
| oads), operation of nore than one piece of heavy machinery
si nul taneously, and sedinentation of the Carendon River.
CRI denied that any violations had occurred, and cl ained
that sone of the limts which the Petitioners alleged had
been violated were guidelines rather than strict limts of
the permt.

The second issue was whether, if the Board found that
the violations had occurred, revocation was the appropriate
renmedy. CRI took the position that revocation was an
extrene remedy, and that the Board nust give CRI an
opportunity to take corrective action, should the Board find
that violations had occurred.

In addition, several subsidiary issues were presented.
These included requests for party status by the Petitioners
and other persons, and the issue of whether the Board was
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disqualified as a nmatter of |aw from hearing the revocation
request. The latter question was raised after the Board,
through the Vermont Attorney Ceneral, had sought a Tenporary
Restraining Order and Prelimnary Injunction In proceedings
before the Rutland Superior Court in order to halt the
blasting. Each of these issues is discussed bel ow.

I'l.  PARTY STATUS

Permt revocation proceedings under Act 250 are
governed by 10 V.S. A § 6090(c) and Board Rule 38. Rule
38(A) (1) requires that notice and hearing procedures follow
the requirements of Rule 40, which governs appeals of
District Comm ssion decisions on permt applications to the
Board. Rule 40(B) states that the Board nust provide notice
to parties in accordance with 10 V.S A § 6089(a), which in
turn refers to § 6085(c). Section 6085(c) states in part:

(c) Parties shall be those who have received
notice, adjoining property owners who have
requested a hearing, and other persons as the
board may allow by rule.

In effect, the persons who have party status in a
permt revocation proceeding are the sane as those who would
have party status I1n a hearing on an application for an Act
250 permt. Parties include the permt holder, the
muni cipality in which the project is located, the municipal
and regional planning commssions, the State of Vernont, and
adj oi ning property owners who have requested a hearing. The
Board may admt other parties under Rule 14(B). That rule
gives the Board broad discretion in deciding whether to ~
confer party status on persons who are not adjoining
property owners, but who claimthat either their interests
are affected or they can offer evidence or cross-exam nation
which will assist the Board in reaching a decision

In this case, CRI, Town of C arendon, and adjoining
property owners (to the extent their property interests are
affected) are entitled to party status as a matter of right.
The Board therefore granted party status to adjoiners
Chester and Eil een Doaner, George and Hazel Kearney, Edward
and Alice McCormack, Ronald and Judith WIder, and Arthur
and Theresa Witham.

~In the Prehearing Conference Report and Order, the
Chairman nade a prelimnary decision denying party status to
the remaining persons, including Pike Industries, who were
seeki ng such status. The decision was based upon the
followng factors: (1) the interests of these persons were
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substantially simlar to other persons having party status

as a matter of right; (2) parties were represented by

counsel: and (3) the need for judicial efficiency required ?
some limtations on the nunber of persons having the right
of cross-examnation and other attributes of party status.

In his prelimnary ruling, the Chairman made it clear that
all persons who sought party status woul d have an
opportunity to testify, and that any person who felt that
his or her interests had not been fairly represented during
the hearings could renew the request for party status at the
close of testimony. In addition, persons denied party
status could ask the full Board to review the Chalrman's
prelimnary decision.

The Board affirmed the Chairman's decision on the basis
of the reasons stated, with one exception. Fromthe
representations nade at the Septenber 17 hearing, it
appeared that Pike Industries, which had been operating the
quarry since the spring of 1986, had substantially different
interests fromthose of CRI, and that therefore Pike's
interests may not be fairly represented by CRI. The Board
therefore granted party status to Pike. There were no
gb&ectlons fromany party to the granting of party status to

i ke.

[11. DI SQUALI FI CATI ON OF THE BOARD

During the Septenber 17 and 22 hearings, CRI and Pike

i; made several notions asking the Board to stay, disniss, or

disqualify itself fromthe permt revocation proceedings.

The notions were based on the fact that the Board had,

through the Attorney General's office, sought and obtained a ,
Tenporary Restraining Oder ("TRO") in Rutland Superior ’
Court seeking to halt the blasting. The suit was filed on
Septenber 5, 1986, and a TRO was 1ssued by agreenent

on that date. A hearing on a Prelimnary Injunction was
schedul ed for Septenmber 23. The noving parties argued that
the Board had waived its right to conduct revocation
proceedings by electing to bring an action for injunctive
relief and nonetary penalties, that it was constitutionally
inpermssible to the Board to sit as judge in a revocation
proceeding while it was a party in court proceedings

I nvol ving the sane issues, and that the Board had exceeded
its authority in adopting Rule 38.

Enforcenent matters under Act 250 are generally within
the province of the Board. The General Assenbly has given
the Board a variety of enforcenment tools to ensure proper
conpliance with the Act and permts issued under it. Anpng
these tools are crimnal penalties, including inprisonnent
(10 V.S. A § 6003), civil enforcenent, including injunctive
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relief (10 V.S. A § 6004), assurances of discontinuance

(10 V.S. A § 6005), civil penalties (10 V.S. A § 6006), and
permt revocation (10 V.S. A § 6090(c)). These tools may be
used separately or in conbination with each other. See 10
V.S. A § 6004 and Board Rule 38(A) (4). Cimnal penalties,
civil enforcenent and civil penalties require court

proceedi ngs. Assurances of discontinuance and revocations
are handl ed by the Board directly.

At the time of the prehearing conference held on August
29, it appeared that the Petitioners' principal concerns
were over the blasting, and especially the size of the
bl asts which they clained were cracking foundations and

- wall's and threatening an historic structure and spring used

in a comercial water bottling enterprise. CR and Pike
therefore agreed to halt the blasting for a period of one

i week to allow the parties to work out a settlement of the

problens raised by the Petitioners. By the middle of the
followng week; it aPpeared that the iSsues had not been
resol ved, and that blasting would resune after Septenber 5.
Because the Board could not hear the revocation petition
bef ore Septenber 17 and there was no assurance that the
revocation proceedings could be conPIeted in one day, the
Board decided to seek a TRO and prelimnary injunction.

Wthout a voluntary agreenent by CRI, injunctive relief
was the only way in which the Board could ensure that
al l eged permt violations would not continue and additional
harm woul d not be incurred, pending resolution of the issues
raised in the revocation petition. The Board has no
authority under the statute or its rules which allows it to
suspend a permt or order an alleged violator to take or
refrain fromcertain actions wthout an opportunity for a
hearing. Board Rule 38(A) (1). In decidin? to seek an
Injunction when it appeared that the voluntary agreenent
woul d expire on Septenber 5 and blasting would resune, the
Board was able to maintain the status quo until the
revocation petition could be heard. The Board did not
predetermne that violations had occurred or that revocation
was the appropriate remedy if violations had in fact
occurred. In the absence of any other authority to take
summary action when confronted with allegations of permt
violations and substantial harmresulting therefrom the
Board's decision to seek injunctive relief was appropriate
and did not bar the Board on constitutional grounds from
hearing the petition for revocation. "

]
H
i
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V. FINDINGS OF FACT

1. The Permttee Crushed Rock, Inc. ("CRI") was fornmed in
1982 by the John A Russell Corporation, a contractor/
builder in the Rutland area, and Ceomappi ng Associ ates,
a geological consulting firm At that tine, CRI
acquired an option in over 200 acres of |and east of
the darendon River, which was part of the "Chapman
Farm" The site contained approxinately 20 acres of
sand and gravel, which the Russell Corporation intended
to use as part of its construction business, as well as
extensive reserves of marble and dolemite which coul d
be quarri ed.
CRI filed an application for an Act 250 permt to
operate the gravel pit and quarry on the Chapman Farm
on June 9, 1983. Board Exhibit #6. CRI's intent was
to operate a long-term quarry supplying crushed rock
aggregate for State highway projects in the Rutland
region, as well as gravel, sand and stone to other
construction projects in the area. At the time, there
was no other source of crushed rock aggregate in the
ar ea.

3. The size and scope of the gravel and quarry operation

was set forth in the application and acconpanying
exhibits, which were prepared by Geonappi ng Associ at es.
Exhibit E of the application (Board Exhibit #4)

i ndicated that production of rock and gravel fromthe
project would range from 20,000 to 80,000 tons per

ear, Wth the 80,000 ton figure being extraordinary.
%Iasting would be limted to a total of 1,000 pounds of
expl osi ves per blast, 250 pounds per "delay," and there
woul d be no nore than two bl asts per week. Board

Exhi bit $#2, Finding of Fact #1./3/ Exhibit E also
indicated that truck traffic would range from 10 to 40
| oads per day. Board Exhibit #5, which was prepared by
Ceomappi ng Associ ates, indicated that normal truck
frequence Wi || average 20 trucks per day during the
peak construction season. Qher exhibits addressed

I ssues of access, air pollution, erosion, and the other
criteria of Act 250. Board Exhibits #3, 4, 5, and 6.

/3/Explosives are set in sequence, w th individual

expl osi ons being delayed by mlliseconds, in order to reduce
the magni tude of the shock waves created by the bl ast.
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Onh May 1, 1984, after several hearings in which there
was little controversy, the District #1 Commission

I ssued Land Use Permt #1R0489 authorizing the
operation of the pit and quarry. The pernit contai ned
specific restrictions concerning the operation of the
rock and gravel crushing and screening equi prent,
access to the site, hours of operation, and erosion
control. The pernit obligated the pernmittee and its
assigns and successors in interest, to conplete the
project in accordance with the conditions of the
permt, the Conm ssion's Findings of Fact and

Concl usions of Law, and the Applicant's plans and
exhibits. The decision of the Conmm ssion was not
appeal ed.

CRI operated the pit and quarry during 1984 and 1985.
During that period, there was a total of 10-12 blasts
at the quarry. The amobunt of explosives used in each
bl ast was at or below 1,000 pounds. There were no
conpl aints about the manner in which CRI maintained its
oper at i on.

In January 1986, the State of Vernont, Agency of
Transportation, issued contracts for the construction
of the Route 4 Bypass, a 3.5 nile divided hi ghway
project located to the south and west of the Cty of
Rutland. The contract called for large quantities
(190,000 cubic yards) of crushed rock aggregate to be
used in the subbase of the highway./4/ Pike

Industries, which was interested in securing the
subcontract to supply the aggregate, first approached
CRI in the winter of 1986 to see about |easing the
quarry. A lease was drafted in My, and was eventual |y
executed by CRI on August 7 and by Pike on August 21,
In addition, Pike purchased Geomapping's one-hal f
ownership interest in CR.

Pi ke began clearing trees at the quarry site in late
March, 1986. On April 7, it detonated its first blast.
During the succeeding nonths until August 28, Pike
detonated 29 nore blasts. As Pike's blasting |ogs
reveal (Board Exhibit $12), the amount of explosives
used in each blast ranged from 369 pounds to 20,043
pounds.  Twenty-nine of the blasts exceeded 1,000
pounds of total explosives, and twelve blasts exceeded

1
f
3

. 5-

g
04

u

1
r
0

[ 4/ A cubic yard of crushed rock aggregate weighs

.7 tons, depending upon rock size. Using an average
e of 1.6 tons, the supplier would have had to bl ast
00 tons of rock to satisfy the contract.
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10, 000 pounds total. The amount of expl osive per
"delay” ranged up to 884 pounds, with 15 blasts having
more than 250 pounds of explosive per delay. Six

bl asts occurred after 5:80 p.m (n three occasions
during the nonth of June, there were a total of three
bl asts during a one-week period. A total of
300,000~-400,000 tons of stone and dolemite have been
bl asted at the pit since April, 1986.

Truck traffic fromthe quarry was considerably higher
than the amount represented in the exhibits which
acconpani ed CRI's 1984 permt application. See Board
Exhibits #4 and #5. Pike's area manager estimated that
between 200 and 300 |oaded trucks left the site each
day during the sumrer. These vol unes were confirned on
at least two occasions when over 50 |oaded trucks |eft
the site in a 14-2 hour period.

Through Geomappi ng Associ ates, the conpany in whose
name the original Act 250 permt was issued, Pike
sought two anendnents to Land Use Permt #1R0489. On
May 13, 1986, the District #1 Conmi ssion issued Land
Use Permt Anmendnent #1R0489-1, which allowed the
pit/quarry to operate fromé6:30 a.m to 5:30 p.m from
Monday through Friday, and from8 a.m to 2 p.m on
Saturdays. No blasting was allowed before 7:00 a.m or
after 5:00 p.m On July 11, Pike applied for Land Use
Permt Anmendnent #1R0489-2 to | ocate an asphalt plant
at the quarry site. The proceedings on the second
anmendnment were still pending at the tine of the Board's
hearings on the revocation request.

The Board heard no substantial evidence upon which to
base a finding that CRI (or its successors in interest)
had caused sedinentation to the O arendon River
operated the quarry before 6:30 a.m, operated nore
than one crusher at a tinme at the quarry, or operated
the crusher nore than six hours per day. The Board
does find that CRI (or its successor in interest)
exceeded the limt of 1,000 pounds of explosive per
shot on 29 occasions and the limt of 250 pounds per
delay on 15 occasions. In addition, the Board finds
that blasting was conducted after 5:00 p.m on a
weekday on at |east six occasions, on Saturday
afternoons on at |east two occasions, and that nore
than two blasts per week occurred on‘three occasions.
The Board also finds that CRI or its successors in
Interest extracted approxi mately 304,000 tons of stone
in 1986, an ampunt substantially in excess of the
80,000-ton annual maxinmum stated in the application
and that as a result truck traffic fromthe quarry site
was far in excess of the maximum traffic vol unmes which




!’ Crushed Rock, Inc. - #1R0489-EB

{| Findings of Fact, Conclusions of Law
, and Permt Revocation O der

' Page 9

o

were applied for in the original permt application
filed in 1984. Finally, the Board finds that trucks
carrying gravel and crushed rock from the project site
at tinmes were not covered to mnimze fygitive dust,

al though that problem appears to have peen corrected
after md-August.

V. CONCLUSI ONS OF LAW

The principal issues before the Board
activities[hescrpbed in the Findings are suf?ﬁ%ﬂgﬁ?t¥% éPFow
* the Board to find that the permts have been violated, and
i f so, whether the appropriate remedy is revocation of the
permt. The authority for revocation of a permt is set
forth in 10 V.S. A § 6090(c):

(c) A permt may be revoked by the board in the
event of violation of any conditions attached to
any permt or the terms of any application, or

’ violation of any rules of the board.

§’ ~Board Rule 38(A)(2) further anplifies the grounds for
ﬁ permt revocation:

! (2) Gounds for revocation. The board may after

ig hearing revoke a permt if it finds that: (%b The
' applicant or his representative willfully or Wth
!! gross negligence submtted inaccurate, erroneous,

| or materially inconplete information in connection
with the permt application, and that accurate and
conplete Infornmation may have caused the district
conm ssion or board to deny the application or to
require additional or different conditions on the
permt; or (b) the applicant or his successor in
interest has violated the terns of the permt or
any permt condition, the approved terms of the

. application, or the Rules of the board; or (c) the
| applicant or his successor in interest has failed
to file an affidavit of conpliance with respect to
specific conditions of a permt, contrary to a
request by the board or district comm ssion.

| ssues of Violation. ¢RI and Pike have never denied
that the brasting, excavation and truck activities described
in the Findings of Fact above actuallﬁ occurred. Pike's
attorney admtted fromthe outset of the hearings that the
bl asting exceeded 1,000 pounds of explosives per blast and
250 pounds per delay, and that some of the blasts had
occurred after hours. He adnmitted that the anount of rock
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excavated and renoved in 1986 was substantially greater than
the 80,000 figure given in CRI's original application for
the gravel pit and quarry. There was no dispute that dailx
truck traffic fromthe project site was nmuch higher than the
10-40 | oads CRI had estimated in 1983. These adm ssi ons
wer e subsequently corroborated by the testinony of Pike's
Area Manager during the hearings.

CRI's and Pike's defense rests on the argunment that
none of these activities was specifically conditioned or
limted in the permts thenselves, and that the information
presented in the original application and acconpanyi ng
exhibits were intended to be "best estimates" or guidelines
rather than strict limtations. cr1 and Pike argue that if
the District Conmssion had intended to place strict limts
on blasting, excavations, or trucking, the Conm ssion shoul d
have included these limts as specific conditions in the
permt itself, and that a person should be entitled to rely
upon what is set forth in the town's land records. gjnce
only the permt is recorded and not the Comm ssion's
findings of fact and conclusions of |aw, they argue, Pike
shoul d not be bound by limts of which they had no noti ce.

Their argunents miss the mark for two reasons. First,
the plain |anguage of the permts thensel ves incorporate as
conditions the Commssion's findings of fact and concl usions
of law, as well as the plans and exhibits prepared by CR.
Condition #1 of Land Use Permt #1R0489 (Board Exhibit #1)
states:

The project shall be conpleted as set forth in

Fi ndi ngs of Fact and Concl usi ons of Law #1R0489,
In accordance with-the plans and exhibits stanped
"Approved” and on file with the District Environ-
mental Conmi ssion, and in accordance with the
conditions of this permt. No changes shall be
made in the project without the witten approval
of the District Environmental Conm ssion

Condition #1 of Land Use Permt #1R0489-1, which was
not formally admtted as an exhibit in the hearings but of
whi ch the Board may take judicial notice, maintains all of
the conditions of the original permt in effect, except for
the hours of operation as stated in the permt anmendnent.

The specific conditions,”findings and exhibits whi ch
the Board concludes were not adhered to during 1986, and
therefore constitute a violation of Condition #1 of origina
permt, are as follows:
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1. Condition #13 of Permt #1R0489 relating to
Saturday operation.

2. Condition #3 of Permt $#1R0489-1 relating to hours
of operation.

3. Condition #6(iii) (d) of Permt #1R0489 relating to
covering of trucks.

4. Finding of Fact #1 for Permt #1R0489 relating to
size and frequency of blasts.

5. Application Exhibit E (Board Exhibit #4) for Permt
#1R0489 rel ating to magni tude of trucking and
excavati ons.

6. Project Description of Permt #1R0489 (Board
Exhi bit #5, page 9) relating to nmagnitude of truck
traffic.

The second reason that the arguments of CRI and Pike
mss the mark is that under the Act 250 process, the
District Comm ssions (and the Board on appeal) have to rely
on the information included with applications as presented
by applicants. They cannot specul ate on what an applicant
mght do after receiving a permt, unless information is
elrcited during the review process which indicates that
some larger or different activity is being contenpl ated.

See the Board's discussion in Levinsky, Declaratory Ruling
#157 (August 8, 1984). In thiS case, there was no reason
for the District Conmssion to believe in 1983 that the
gravel pit and quarry operation would be any different from
that described in CRI's application. The hearings before
the Conm ssion were not controversial, and the project was
approved basically as proposed.

There is no |egal reason that docunents and exhibits
whi ch have been filed by the applicant or introduced during
the hearing cannot be incorporated into the permt by
reference. The purpose of recording the permt is to give
notice to persons who may subsequently acquire an interest
in the involved land that the permt exists and that there
may be certain limtations on the use of that land. Those
peopl e then have a duty to seek out the additional
Information, in this case by reviewing the Findings of Fact,
Concl usions of Law and the 'plans and exhibits on file at the
District Coomssion office. |f every detail of a particular
application had to be specifically described in a condition
of the permt, permts would run hundreds of pages for
conplicated projects, clogging the land records of Vernont's
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towns and severly del aying the process of issuing Act 250
permits. The Board finds that incorporation of the findings
and exhibits by reference is an acceptable nethod of
providing notice to permttees and successors in interests
of the requirenents of the land use permts.

A specific condition nmust be spelled out in a permt
whenever the Commission does not accept the application as
submtted. If, for exanple, an applicant applies for a
100-unit condom nium project and the Comm ssion approves
only 60 units because the other 40 units would be |ocated on
primary agricultural soils, the Conm ssion nust spell out
the change in a specific condition, so that the permttee
can know what has been approved and what has not. The
Comm ssion may al so want to include a specific condition
where sonme issue was particularly controversial during the
hearings, even if the Comm ssion has accepted the
applicant's position, so that all parties know what was
decided. Neither of these situations arose, however, in the
Conmi ssion's proceedings on the permts at issue here.

The Board concludes that cRI and Pi ke have violated the
conditions attached to Land Use Permts #1R0489 and
#1R0489-1, as well as the approved terns of the application,
and that such violations constitute grounds for permt
revocation under 10 V.S. A § 6090(c) and Board Rul e
38(a) (2).

| ssues of Renedy. As discussed earlier, the Genera

! Assenbly has given the Board a variety of enforcenent tools
; to correct permt violations and wi de discretion in

sel ecting which tool is appropriate in a given situation.
The magnitude and nunber of violations, the inpact of the
viol ations upon the environment or the comunity, the

know edge and intent of the permttee or its successors in
interest, the economc ﬁain realized by the violator, and
the responsiveness of the permttee to correct a violation
after it has been pointed out are all factors which the
Board nmust weigh in selecting an appropriate renedy.

CRI and Pike argue that permt revocation is too
drastic a remedy, and that under the Board Rules, they are
entitled to an opportunity to correct the violation. |nits
offer of proof at the close of the Septenber 22 hearing, CRI
said it was prepared to show that CRI was a separate entity
from Pi ke and had no know edge until August 1986, that
viol ations nmay have been occurring, that as soon as CRI
| earned of the violations, it attenpted to get Pike to
correct the situation and respond to the conplaints of the
nei ghbors and the community: that there had been no
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violations or conplaints prior to 1986; and that CRI had
done everything it could to ensure the permt was being
complied with. ¢crr and Pike both argued that the Board
shoul d bal ance the public interest in conpleting the Route 4
bypass, and offered to cease all quarrying operations and
[Tmt truck traffic at the site until the court proceedings
on the tenporary restraining order and prelimnary

I njunction had been resol ved.

For purposes of deciding upon a renmedy, the Board
accepts CRI's and Pike's offers of proof to be true.
Wei ghed agai nst those offers, however, is the inescapable
conclusion that (1) the Permttee was know edgeabl e about
the Act 250 process; (22 the violations of the limts on
blasting and truck traffic were substantial and continued
over many months; (3) the violations caused or had the
potential to cause significant harmin terms of damage to
structures, the environment, and public facilities (traffic
on highways), as well as to disrupt the life of the
G arendon comunity; (4) both crr and Pike benefited
financially fromthe violations; and (5) the violations
continued, even after the protests of the neighbors and the
town becanme known, until |egal proceedings were fornally
comrenced before the Board and in the courts. The fact that
Pi ke may have been the principal actor in the violations
does not allow CRI, as Pernmittee, to escape the consequences
of its failure to ensure that its agents or assignees adhere
to the terns of the permt. Pike's arguments that it was
not aware of the District Conm ssion's requirenents, because
it did not attend the hearings on the original permt
application, are simlarly unpersuasive. Pike, as assignee

\ of the permt, gained no nore rights than those which CRI

had received under the permt. Pike had a duty to discover
what plans the District Conm ssion had reviewed and approved
in 1984 and, if those plans did not conformwith Pike's
intentions, to apply for an anendnent if the new operation
morld be a "material" or "substantial" change. See Board

Rul e 34.

Board Rule 38(A) (3) gives a permt hol der reasonable
opportunity to correct a violation. That opportunity may be
limted, however, in two circunstances. The first is when
there is a clear threat of irreparable harmto public
health, safety, or general welfare or to the environnent by
reason of the violation. The second is where the permt
hol der is responsible for repeated violations.
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The Board finds that both circunstances exist in this
case. There is no question that the blastin?, whi ch was as
much as 20 tines ﬂreater than the pernmitted [evels and
frequently more than 10 tines greater, had the potential to
cause significant damage to buildings and structures in the
nei ghborhood.  Some of that damage may be irreParabIe, at
| east wi thout substantial expense, delay and litigation. In
addition, the violations continued over a period of many
months. After weighing all of the evidence presented in

:+ this case, as well as the offers of proof presented by CR

and Pike, the Board can find no reasonable basis for
allowing the Permttee or its successors in interest an

- opportunity to correct such gross and willful violations.

Ji
¥

The Board concludes that Land Use Permts #1R0489 and
#1R0489-1 shoul d be revoked.

Stay of Decision. At the close of the hearings on
Septenber 22, CRI requested that the Board stay its decision
pending a resolution of the Superior Court proceedings on
the injunction and an appeal of the Board's decision to the
Vernmont Supreme Court. The principal purpose of the request
for an injunction was to maintain the status quo pending a

.. hearing on revocation, as previously discussed. As a result

of the Board's decision to revoke the permts, there appears
to be no need to pursue the injunction, and that aspect of
the conplaint filed by the Attorney General nay be
dismssed. The State of Vernont may still pursue an action
for civil penalties under 10 V.S A § 6006.

As for CRI's request for a stay pending apﬁeal, Board
Rule 42 states that the Board may consider the hardship to

: the parties, the inpact on the values sought to be protected

by Act 250, and any effect upon public health, safety or
general welfare. For the same reasons given in the

di scussion of the opportunity to correct a violation, the
Board cannot conclude that the equities and hardships in
this case weigh in favor of the Permttee.

The request for a stay is denied.
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|
I CRDER

Qf . Land Use Permits #1R0489 and #1R0489-1 are hereby
i revoked as of Monday, Septenber 22, 1986 at 5:30 p.m No
quarry or gravel operations, including the removal of
existing stockpiles, shall be conducted at the site.

y 2. Crushed Rock, Inc. shall keep the gate on the
il access road to the project site closed and | ocked at all
‘'times, except to allow the removal of equipnent currently on
i the site.

3. This Decision and Order shall supersede the Board's
oral decision announced at the close of the Septenber 22
. hearings and its witten Menorandum of Decision and O der
i+ dated Septenber 23, 1986.

Dated at Montpelier, Vermont this ]7Z%aay of CQct ober
1986.

g ENVI RONVENTAL BOARD

Cy 82 4

Ve
Dar by Br4dley, Chairman="

Board nenbers participating:

Ferdi nand Bongartz
Law ence H Bruce, Jr.
El i zabeth Courtney

- Samuel Ll oyd
Roger Miller/5/

/5/Board menber Dwi ght Burnham voted in favor of
revocation after the Septenmber 22 hearing, but was absent
during, the Board's final deliberation on this decision

CR3010




